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Abstrakt

Prispivek se ¥nuje vlivu procesnich norem Spddmstvi nateti (n€lenské) staty. Bkoli to
puvodre nebylo zamysleno, aplikuji se existujicich pro¢emrmy, zejména Bruselskéifzeni,
témsi univerzalg — tedy i v pipadech, kdy ma skutkovy stav silné vztahy ketimn,
neevropskym statn. Fispivek se zabyva rozsahem pouzitelnosti Bruselskékizerd na iteti

staty, podminkami takového pouziti a problémy, &tetéto oblasti vznikayji.
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Abstract

Conference paper deals with the impact of Europeacedural norms on the third (hon-member)
states. Although it was not the intention of thaftrs of Brussels | regulation, it could, under
certain circumstances, apply “universally” alsaituations with “third state element”. The
extension of application scope of Brussels | atside leads to the restriction of application
scope of national procedural laws at the other. Sdmference paper deals with the application
of Brussels | to the extra-community cases, cirdamses, under which is this approach possible,
case law of ECJ and problems resulting from thsedaw.

Key words
Owusu, Group Josi, Coreck, Brussels | Regulatioind istates, non-member state, domicil,

jurisdiction agreement, derogation.

This conference paper dealts with the requiremétsapplication of Brussels | Regulation

(thereinafter “Brussels 1”) and discuss especidhg crucial question of its application in

! Council Regulation (EC) No 44/2001 on jurisdictiamd the recognition and enforcement of
judgments in civil and commercial matters



situations with “third state element”. If the dispus connected not only with the territory of
Member State of European Union (e. g. becauseefldiendant’'s domicile) but also with the
territory of a non-Member State (e. g. domicileoat of the parties is in the third state, the place
of performance, place where the harmful event oecuor may occur) the Brussels | provides no
instructions for allocation of jurisdiction. Moreew it is doubtful whether the Brussels I is
applicable at all or whether the national procetiaa of the member states should provide the
rules for allocation of jurisdiction between membtate and non-member state. This conference
paper will analyze the application scope of Brus$éh the light of the last case law of European
Court of Justice (thereinafter “ECJ”) and outlihe main problems connected with this case law

and its interpretation.

The boundary between the European jurisdictionmmegand national law is troublesome. The
difficulty arises especially in situations with fitth state element”, where the courts of a member
state have jurisdiction pursuant to the Europegimre, but the courts of a non-member state also
have competence (based on their national procethwa) to decide on a dispute. As mentioned
above, neither the Brussels | nor any other promiaf European Private International Law
contain provision for ceding jurisdiction of Eur@wecourts for the benefit of third state’s courts.
Such provisions are normally included only in naéibprocedural laws of member states. But in
absence of any European mechanism for ceding jatisd to third States, are Member Stares
entirely prevented from declining their own juristibn in such cases? Are they therefore without
exception obliged to apply the Brussels jurisdittiegime? Or is the allocation of jurisdiction in

cases with “third state element” under certainurinstances still a matter for national law?

These questions have long provoked academic carspyv There are also different judicial
opinions not only of national courts, but of ECJvasl. These questions were very important
especially for English courts. According to theioa&l law were the English courts entitled to
use doctrinéorum non convenience in order to decline to exercise jurisdiction oe tfround that

a court in another State, which also has jurisoigtiwould objectively be a more appropriate

forum for the trial of the action, that is to sayforum in which the case may be tried more



suitably for the interests of all the parties ahd ends of justic¢e On ' May 2005 the ECJ
issued a judgment in Case C-281/02 Andrew OwusuB: Backson (thereinafter “Owusu”) and

had put an end to the use of this controversiarthef English courts.

This decision targets the application scope of 8elssl in cases where a strong connection with a
third State exists, but the reasoning seems tebecontroversial - especially in the light of ECJ
previous case law, of the factual situation andblerms which could arise as a result of strict
interpretation of this decision. In order to thelkain problems concerning the Owusu it seems to
be necessary to introduce the earlier cases ofi@de ECJ addressed different aspects of the

same problemGroup Josi® andCoreck? case.

Group Josi Reinsurance Company SA v Universal Genal Insurance Company (UGIC)

UGIC, an insurance company incorporated under Ganddw, having its registered office in
Vancouver, instructed its broker, Euromepa, a camppacorporated under French law, having
its registered office in France, to procure a neiasce contract in relation to a portfolio of
comprehensive home-occupiers' insurance policesdbas Canada. Euromepa offered Group
Josi a share in that reinsurance contract. LatevygJosi refused to pay requested amount of
money, essentially on the ground that it had bednded to enter into the reinsurance contract by
the provision of information which subsequentlynied out to be false. In those circumstances,
UGIC brought proceedings against Group Josi befoeeTribunal de Commerce (Commercial

Court), Nanterre, France.

Group Josi case concerned proceedings initiatdetance by a Vancouver-domiciled claimant
against a Belgian-domiciled defendant. The defendamgued that it could be sued only in
Belgium (his domicile). This case prompted a questvhether Article 2 applied, given that the

claimant was domiciled in a third state. The cdwetd that the claimant’s origin was irrelevant to

2 See Judgment of ECJ, Case C-281/02 frfivlay 2005, par. 8 and 9: “An English court whicltides to decline
jurisdiction under the doctrine &rum non conveniens stays proceedings so that the proceedings whecthas
provisionally suspended can be resumed shoulaiteprin particular, that the foreign forum has amdsdiction to
hear the case or that the claimant has no accedtetive justice in that forum®.

2 Forum convenience: a forum having competent jiciszh

% Judgment of ECJ, Case C-412f8@m 13 July 2000, Group Josi

4 Judgment of ECJ, Case Case C-387/6819 November 2000, Coreck



the operation of Art. 2: ... It must be concludedattlthe system of rules on conferment of
jurisdiction established by the Convention is nstially based on the criterion of the plaintiff's
domicile or seat. Moreover, as is clear from thedigg of the second paragraph of Article 2 and
the second paragraph of Article 4 of the Conventian is that system based on the criterion of
the nationality of the parties. The Convention em&s, on the other hand, the fundamental
principle that the courts of the Contracting Statewhich the defendant is domiciled or
established are to have jurisdiction. Title Il bétConvention is in principle applicable where the
defendant has its domicile or seat in a ContracBtage, even if the plaintiff is domiciled in a
non-member country. It would be otherwise onlyxeeptional cases where an express provision
of the Convention provides that the applicationtied rule of jurisdiction which it sets out is

dependent on the plaintiff's domicile being in an@acting State™

Although this decision does not directly impose duestion in Owusl the aim of this decision
seems to be clear. A court of a member state hissliction based on the Brussels | regardless of

the claimant’s country of origin.

Coreck Maritime GmbH v Handelsveem BV and Other$

The second important decision concerning the agipdic scope of Brussels | in situations with
“third state element” was Coreck decision. Thisisiea concerned the effect of jurisdiction
agreement which laid down an exclusive jurisdictidra non-member state. In this case, various
bills of landing were issued in respect of the iege of goods between the parties. These bills of
landing contained jurisdiction agreements in favoftim non-member state court. But, as the
defendant (Coreck) had his habitual residencerrember state (Germany), according to Art. 2

of Brussels I, the courts of this member state weetéled to decide on the dispute as well.

The crucial question for the ECJ was whether Art.ol the Brussels Convention governs also

the validity of a clause which specifies the forbaving jurisdiction to settle disputes, or whether

® See Judgment of ECJ, Case C-412f86 13 July 2000, par. 53-61.

® The issue in Group Josi was whether a court hisljation under the European Regime where a clairisa
domiciled in a third state, not whether a court rety proceedings where such a jurisdiction is askadged.
" Judgment of ECJ, Case Case C-387/6619 November 2000, Coreck



it is question for national law to examine the dayi of this clause. Only in case the national law
will govern the validity of this clause it will gossible to use national procedural law provisions

and based on them decline the jurisdiction of memtage resulting from Art. 2 of Brussels |.

The ECJ pointed out that Art. 17 ,,only appliesfifst, at least one of the parties to the original
contract is domiciled in a Contracting State anetosdly, the parties agree to submit any
disputes to a court or the courts of a Contracttate.® As concerned the above mentioned
question, the answer of ECJ was that the validiguch a jurisdiction clause should be governed
by the law applicable under the conflicts ruleste# forum. ,A court situated in a Contracting

State must, if it is seized notwithstanding sucjurésdiction clause, assess the validity of the

clause according to the applicable law, includiogftict of laws rules, where it sits.“

This particular reasoning of ECJ implies that artowst have the power to decline jurisdiction
if such an agreement is valid. It means that ihsaie agreement is valid, the European regime is

inapplicable and the court is allowed to declirejtirisdiction under the national law provisions.
Andrew Owusu v N.B. Jackson, trading as ‘Villa Holdlays Bal-Inn Villas’ and Others™

Mr Owusu (‘the claimant’), a British national donéx in the United Kingdom, suffered a very
serious accident during a holiday in Jamaica. Kotig that accident, Mr Owusu brought an
action in the United Kingdom for breach of contragainst Mr Jackson, who is also domiciled in
that State. Mr Jackson had let to Mr Owusu a hgliddla in Mammee Bay (Jamaica). The
defendant argued that the case had closer links Jainaica and that the Jamaican courts were a
forum with jurisdiction in which the case might tseed more suitably for the interests of all the

parties and the ends of justice (forum convenietice)

This decision concerns situation when the couris miember states have jurisdiction pursuant to

the European regime, but the courts of a non-MerSietes also have competence (based on its

8 Judgment of ECJ, Case Case C-387/661 9 November 2000, Coreck, , Summary par. 2.
° Judgment of ECJ, Case Case C-387/68 9 November 2000, Coreck, par. 19.

10 Judgment of ECJ, Case C-281/02 frotrMay 2005

1 See Judgment of ECJ, Case C-281/02 frifiviay 2005, par. 10-15.



national procedural norms) to decide on a displibe. key question was when is possible, if at
all, to stay the proceedings in a Member State ther benefit of the non-Member State

proceedings.

The ECJ ruled that Brussels | is applicable in eza$e, when the defendant is domiciled in a
Member stat¥. Article 2 is applicable in proceedings where fiaaties before the courts of a
Contracting State are domiciled in that State amel litigation between them has certain
connections with a third State but not with anoti@ntracting State. Although, for the
jurisdiction rules of the Convention to apply ak #he existence of an international element is
required, the international nature of the legadtiehship at issue need not necessarily derive, for
the purposes of the application of that provisirmm the involvement of a number of
Contracting States. The involvement of a Contracitate and a non-Contracting State would

also make the legal relationship at issue inteonatiin naturée?

According to ECJ there is no space for the apptioadf national procedural rules which enable
to exercise jurisdiction on the ground that a caarad non-Contracting State would be a more
appropriate forum for the trial of the action evkthe jurisdiction of no other Contracting State

is in issue or the proceedings have no connectio@fs to any other Contracting Stéte.

Critique of Owusu reasoning

This reasoning of ECJ seems to be very controverBiee ECJ has extended the hegemony of
Community law norms at the expense of nationalifathe area of international private law. The

European jurisdiction regime should according t® #it. 2 of Brussels | be applicable at each
time, when the defendant is domiciled in a Memlbates The fact, that a non-Member state has
also jurisdiction based on its national procedm@ms and that the dispute might have closer
connection to a non-Member state, or even thantreMember state might have an exclusive

jurisdiction, does not seem to play any importaé.rThe reasoning is so general that also the

12 See Art. 2 of Brussels | Regulation
13 Summary, par. 1.
14 See Judgment of ECJ, Case C-281/02 fririviay 2005.



Coreck case law and the possibility to decline @sgliction in case, when there is a valid
jurisdiction agreement for the benefit of a non-rbemcourt, seems to be prevailed.

But should we really understand this decision iohsa broad way? Should we really apply the
ruling in Owusu generally and extent it also to ¢thses which does not share the same pattern as
Owusu did? E. g. to the situation, where the dedahds domiciled in the EU, but the parties
have agreed to the non-Member state court’s ex@usirisdiction or where the non-Member
state court has according to its national procddurems exclusive jurisdiction to decide on a
dispute? Or where a non-Member state court waedearlier that the Member state court? If
the same situations appear between two Membeisstatets, the Brussels | provides us with a
reasonable solution and avoids parallel proceediBgsthis is not the case if non-member court
is involved. Should the fact that treatment of axdommunity cases concerning allocation of
jurisdiction is not regulated by the Brussels Ideao the conclusion that the allocation of
jurisdiction in a non-member state is impossibl@li® Because of this approach it might easy
happened, that the non-Member state judgment willbbe recognized and therefore enforced at
the territory of EU and that the Member states jnegt will not be recognized and therefore
enforced at the territory of non-Member state. tAktse tasks were submitted to the ECJ in the
second question, but the ECJ refused to an&ver.

Risks resulting from strict interpretation of Owusu

The risks resulting from the strict interpretatiohOwusu are really high: e.g. wasteful parallel
proceeding, judgments that could not be enforcettheénother country, wasteful costs and waste
of time, violation of the legal certainty ad prediaility, unreasonable unequal treatment of
purely community and extra-community cases. Takimig risks into the consideration, we
should try to distinguish the Owusu case law frdireosituations which do not share exactly the
same pattern. There are many arguments which wd osa:

5 »Is it inconsistent with the Brussels Conventioméaline to hear proceedings brought against a patsmiciled
in that State in favour of the courts of a non-Cacting Statén all circumstances or only in some and if so
which?"



1. Is the question of declining the jurisdiction gaved by the Brussels | al all?

2. The nature of Owusu case
3. Equality of treatment
1. Is the question of declining the jurisdiction govened by the Brussels | al all?

There are many tasks in the Owusu reasoning whilstdl opened - especially if the matter of
declining jurisdiction in favour of a third statalls within the scope of Brussels I. An answer to

this question might be assembled from the mateinaise judgment.
The ECJ concluded three crucial ideas:
. The wording of Art. 2 is mandatory
“It must be observed, first, that Article 2 of tBeussels Convention is mandatory in nature and

that, according to its terms, there can be no deiag from the principle it lays down except in

the cases expressly provided for by the Converitibn

If Art. 2 is mandatory provision, it must be resggecunder each circumstances and without any
exception (unless provided for by the conventidinerefore, each time when Art. 2 is touched,
the European courts has jurisdiction to decide aiispute and there is no possibility to decline
this jurisdiction based on the national procedpralisions.
. The purpose of Convention was to harmonize thesgiciional rules of
Member states, except presumably in cases whetienahtlaw is expressly

preserved.

If this reasoning is correct, it becomes impermbigsito rely upon national rules for ceding
jurisdiction, even in cases involving the rivaligdiction of third states. To allow resorting to
national law would inevitably impair the uniformjgation of the European jurisdictions rules.

On the other side it is necessary to point out; tha argument from harmonization ignores a

% See Judgment of ECJ, Case C-281/02 frfiviay 2005, par. 37.



very important fact: The legislative history of tlBrussels Convention and the terms of its
preamble. According to them is harmonization isuregl only to the extent that the mutual

enforcement of judgment would be servéd.

. The uniform application of Convention promotes foactioning of the

internal market.

“In fact it is not disputed that the Brussels Cami@n helps to ensure the smooth working of the
internal market. However, the uniform rules of galiction contained in the Brussels Convention
are not intended to apply only to situations in abhthere is a real and sufficient link with the
working of the internal market, by definition inwahg a number of Member States. Suffice it to
observe in that regard that the consolidation ak sfithe rules on conflict of jurisdiction and on
the recognition and enforcement of judgments, &fitby the Brussels Convention in respect of
cases with an international element, is without ldoumtended to eliminate obstacles to the
functioning of the internal market which may deriveom disparities between national
legislations on the subject®

This is probably the most important point in theuts reasoning. The functioning of internal
market is the overriding measure of the objectiees] thus the scope of the whole Community
law. In the hierarchy of relevant considerationsténds supreme. To say it easy: If it is in the

favour of internal market, it is Ok, regardless toasequences.

It follows from this short analysis of the courescision, that the reasoning in Owusu could easily
be understood in a very broad way. It is therefdifécult to find there any restriction of its
interpretation based only on the wording of theuargnts used by ECJ. Are there any other

arguments which allow the restriction of its intexfation?

2. The nature of Owusu case

17 Compare the wording of Art. 220 EC Treaty as wetiitels to the Convention.
® Par. 33. 34.



Owusu had four defining features: (1) No other Mem$tate was implicated, no other member
state had jurisdiction nor was otherwise conneuti¢dl the case, (2) Jurisdiction of Member state
derived from Art. 2 of Brussels I, domicile of deflant, (3) the claimant as well as the defendant
were domiciled in the same Member state, (4) tloaiml for ceding jurisdiction to a third state

was discretionary.

In reality, it seems to be very difficult to isaa©Owusu from other cases, which do not exactly
share the same pattern. It can make no differemdbe future if in some future case another
Member state is implicated. Before Owusu it waggested, that in case when two member states
and non-member state are involved, there is a higbesibility that European jurisdiction regime
will apply than in case of involvement of one seghember state (point 1). But as follows from

the judgment the ECJ clearly did not share thisitpof view.

From the wording of the decision as well as fromwording of Brussels | follows that the ruling
in Owusu applies irrespective of the ground upoictvithe jurisdiction is asserted (point 2), and
the claimant’s country of origin. Also neither thi@ird nor the fourth point could help us to

distinguish Owusu from other cases.

3. Equality of treatment - Argument from Consistency

The European regime allows Member state’s courtdetier to the paramount jurisdiction of
other Member state in certain circumstances. Isdmee.g. if another Member state’s courts have
exclusive jurisdiction and if they are first seizelan identical or related action. But if a non-
Member state is involved, the same situations ateregulated. Should it really lead to the
conclusion, that the denying of Member state’sspligtion is entirely prohibited? It seems to be
inconsistent to allow national courts to declinegdiction in such cases in favour of Member
states but not third States. If national courts nah decline jurisdiction in the case of prior
proceedings in a third State, wasteful parallegdiion may ensue, with the possibility of

conflicting judgments in each court.



It seems to be clear that the overall consistefi&uoopean jurisdiction regime requires parity of
treatment between Member states and third Statéiseinmatter of declining jurisdiction. It is
commonly assumed that national courts should ketfvecede jurisdiction to third states in two
prominent cases: where the parties have agreedxelusge jurisdiction and where the
alternative court of a non-member state has a enigjerest in the dispute. To say that national
courts may never decline Community jurisdiction fewour of non-member courts risks
inconsistency. Especially if this approach is akowo the member state courts and expressly
provided for by the Brussels I. It is inconsistemallow national courts to decline jurisdiction in
cases in favour of Member states but not thirdestalt is argument from Consistency, which
justifies parity of treatment between Member Staies third States in the matter of declining the
jurisdiction. Certainly, it can not be inconsistemith the European regime to oust jurisdiction
opposite to a non-member state on grounds whichrégame itself recognizes opposite to a
member state.

Argument from Consistency would enable to restiiet reasoning in Owusu only to the cases
where forum non convenience or other ground forliieg of jurisdiction (resulting from
national procedural norms) is involved, providedttthis ground has no analogy in the European
jurisdiction system. Therefore, it will be possilite respect e.g. the jurisdiction agreement of
parties or exclusive jurisdiction of non-membeitesteourt as well as the fact that an action was
already brought before a non-member state coue. argument from Consistency would also
enable to respect the previous case law of EC&cedly the Coreck case law, where the ECJ
ruled the possibility to decline the jurisdictionllbwing from European jurisdiction regime if a

valid jurisdiction agreement exists.

RESUME:

European procedural norms, especially Brusselsel,applicable also in situations with “third
state element”. The extent of the application @sthnorms and the border between European
procedural law and national procedural laws is lyiglontroversial. Neither the analysis of the
wording of laws, nor the case law of ECJ could ptevus with a sufficient clear answer.
Moreover, the case law of ECJ seems to contradich @ther. The Owusu judgment could be

understood in a very broad way and therefore wigebgnts the application scope of Brussels |



and restricts the scope of national laws. Despiie fact, if we consider the practical problems
resulting from Owusu case law, we should try talfout a clever argumentation in order to
restrict Owusu and establish a viable border batwesional and European procedural law. In

this respect, the argument from Consistency seerbs the right way.
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